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 ORDINARY ORIGINAL CIVIL JURISDICTION ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION (L) NO.34267 OF 2024WRIT PETITION (L) NO.34267 OF 2024

LJ- Victoria Properties Private Limited,LJ- Victoria Properties Private Limited,

Reg. Office at 1Reg. Office at 1stst floor, floor,

Embassy Point, 150, Infantry Road, Embassy Point, 150, Infantry Road, 

Bangalore- 560001Bangalore- 560001

Formerly Located at : 4Formerly Located at : 4thth floor, WeWork  floor, WeWork 

Building, Spectrum Tower, Mind spaceBuilding, Spectrum Tower, Mind space

Chincholi Bunder Road, Malad West,Chincholi Bunder Road, Malad West,

Mumbai, Maharashtra 400001Mumbai, Maharashtra 400001

Through Mr.P R RamakrishnanThrough Mr.P R Ramakrishnan

(Authorised Signatory)(Authorised Signatory) ......PetitionerPetitioner

VersusVersus

1.1. Union of India,Union of India,

Through the secretary, Through the secretary, 

Department of Revenue,Department of Revenue,

Ministry of Finance, Ministry of Finance, 

North Block, New Delhi-North Block, New Delhi-

110001.110001.

2. 2. State of MaharashtraState of Maharashtra

Through the Secretary,Through the Secretary,

Ministry of Finance,Ministry of Finance,

Department of Revenue,Department of Revenue,

Mantralaya, Mumbai-400001Mantralaya, Mumbai-400001

3.3. Asst. Commissioner of Sales TaxAsst. Commissioner of Sales Tax

Kandivali – West-605Kandivali – West-605

Cabin No.C-04, 5Cabin No.C-04, 5thth floor, floor,

Old Building, Nodal-09Old Building, Nodal-09

GST Bhavan, Mazgaon, GST Bhavan, Mazgaon, 

Mumbai-400010Mumbai-400010 ......RespondentsRespondents
_____________________________________________________

Mr.  Mahesh  Raichandani  a/w  Mr.  Jasmine  Dixit  i/b  UBR  Legal  forMr.  Mahesh  Raichandani  a/w  Mr.  Jasmine  Dixit  i/b  UBR  Legal  for

Petitioner.Petitioner. 

Mr. Himanshu Takke for Respondent Nos.2 and 3.Mr. Himanshu Takke for Respondent Nos.2 and 3.
_____________________________________________________
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CORAM   : M. S. Sonak & 

Jitendra Jain, JJ.

RESERVED ON  : 13 November 2024

   PRONOUNCED ON   : 19 November 2024

JUDGMENT   (Per Jitendra Jain J):-  

1. Rule. By consent of the parties taken on production board andRule. By consent of the parties taken on production board and

heard finally since only legal issue is involved.heard finally since only legal issue is involved.

2. By this petition under Article 226 of the Constitution of India,By this petition under Article 226 of the Constitution of India,

the petitioner seeks to challenge the notice dated 21 August 2024 issuedthe petitioner seeks to challenge the notice dated 21 August 2024 issued

under Section 65 of the Maharashtra Goods and Services Tax Act, 2017under Section 65 of the Maharashtra Goods and Services Tax Act, 2017

(“SGST Act”) in Form No. GST ADT-01 read with Rule 101 of the Goods(“SGST Act”) in Form No. GST ADT-01 read with Rule 101 of the Goods

and Services Tax Rules, 2017 (GST Rules) by which the respondentsand Services Tax Rules, 2017 (GST Rules) by which the respondents

seek to conduct an audit for the financial year 2020-21. Consequently,seek to conduct an audit for the financial year 2020-21. Consequently,

the  petitioner  also  aims  to  challenge  the  preliminary  audit  findingsthe  petitioner  also  aims  to  challenge  the  preliminary  audit  findings

dated 11 October 2024.dated 11 October 2024.

Brief factsBrief facts :- :-

3. The petitioner was engaged in the rental and leasing servicesThe petitioner was engaged in the rental and leasing services

of commercial properties and other ancillary activities relating to theof commercial properties and other ancillary activities relating to the

same. same. 

4. On 2 March 2019,  the  petitioner  was issued a registrationOn 2 March 2019,  the  petitioner  was issued a registration

certificate under the Central Goods and Services Tax Act, 2017 (CGSTcertificate under the Central Goods and Services Tax Act, 2017 (CGST

Act).  After  conducting  business  since  then,  on  27  March  2023,  theAct).  After  conducting  business  since  then,  on  27  March  2023,  the
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petitioner  applied  for  cancellation  of  its  CGST  registration  on  thepetitioner  applied  for  cancellation  of  its  CGST  registration  on  the

ground that they have ceased to be liable to pay tax on account of theground that they have ceased to be liable to pay tax on account of the

closure of business. On 2 May 2023, the respondents passed the orderclosure of business. On 2 May 2023, the respondents passed the order

for cancellation of registration, and the registration was cancelled on 1for cancellation of registration, and the registration was cancelled on 1

April 2023.April 2023.

5. On  6  November  2023,  the  respondents  issued  notice  forOn  6  November  2023,  the  respondents  issued  notice  for

conducting an audit for the period April 2021 to April 2022, although inconducting an audit for the period April 2021 to April 2022, although in

reference, it is stated as 2020-21. The said notice was replied by thereference, it is stated as 2020-21. The said notice was replied by the

petitioner on 11 November 2023 wherein the petitioner relying uponpetitioner on 11 November 2023 wherein the petitioner relying upon

the decision of the Madras High Court in the case ofthe decision of the Madras High Court in the case of  ‘Tvl. Raja Stores ‘Tvl. Raja Stores

Vs. Assistant Commissioner (ST)’Vs. Assistant Commissioner (ST)’11  submitted that since the petitioner'ssubmitted that since the petitioner's

registration is cancelled, an audit under Section 65 of the Act cannot beregistration is cancelled, an audit under Section 65 of the Act cannot be

conducted. However, on 21 November 2023, the respondents issued theconducted. However, on 21 November 2023, the respondents issued the

requisition  calling  for  various  documents  from  the  petitioner.  Therequisition  calling  for  various  documents  from  the  petitioner.  The

respondents rejected the aforesaid objection of the petitioner and statedrespondents rejected the aforesaid objection of the petitioner and stated

in their e-mail dated 9 August 2024 that they would proceed with thein their e-mail dated 9 August 2024 that they would proceed with the

audit  and  requested  the  petitioner  to  keep  the  required  documentsaudit  and  requested  the  petitioner  to  keep  the  required  documents

ready for inspection.ready for inspection.

6. On 21 August 2024, another notice for conducting audit forOn 21 August 2024, another notice for conducting audit for

the  financial  year  2020-21  was  issued  by  the  respondents  to  thethe  financial  year  2020-21  was  issued  by  the  respondents  to  the

petitioner. It is against this backdrop that the petitioner has filed thepetitioner. It is against this backdrop that the petitioner has filed the

present petition to challenge Exhibit-A and Exhibit-B to the petition,present petition to challenge Exhibit-A and Exhibit-B to the petition,

1 (2023) 153 taxmann.com 657 (Madras)
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which is the notice for conducting an audit for the financial year 2020-which is the notice for conducting an audit for the financial year 2020-

21 dated  21 August  2024 and the  preliminary  audit  findings  report21 dated  21 August  2024 and the  preliminary  audit  findings  report

dated 11 October 2024 for the said financial year.  dated 11 October 2024 for the said financial year.  

Submissions of the PetitionerSubmissions of the Petitioner:-:-

7. Mr. RaichandaniMr. Raichandani, learned counsel for the petitioner, submitted, learned counsel for the petitioner, submitted

that  since  the  petitioner’s  registration  has  been cancelled vide  orderthat  since  the  petitioner’s  registration  has  been cancelled vide  order

dated 2 May 2023 and in the said order, it is stated explicitly that nodated 2 May 2023 and in the said order, it is stated explicitly that no

amount is payable by the petitioner,  provisions of Section 65 of theamount is payable by the petitioner,  provisions of Section 65 of the

SGST Act  which  deals  with  audit  would  not  be  applicable.  It  is  hisSGST Act  which  deals  with  audit  would  not  be  applicable.  It  is  his

submission that the provisions of  Section 65 of  the SGST Act wouldsubmission that the provisions of  Section 65 of  the SGST Act would

apply only to a registered person and not to a person whose registrationapply only to a registered person and not to a person whose registration

has been cancelled. He further submits that since there is no tax duehas been cancelled. He further submits that since there is no tax due

determined  before  or  after  the  date  of  cancellation,  provisions  ofdetermined  before  or  after  the  date  of  cancellation,  provisions  of

Section  29(3)  of  the  SGST  Act  would  also  not  be  applicable.  Mr.Section  29(3)  of  the  SGST  Act  would  also  not  be  applicable.  Mr.

Raichandani, in support of his submission, relied upon the decision ofRaichandani, in support of his submission, relied upon the decision of

the Madras High Court in the case of  the Madras High Court in the case of  ‘T‘Tvl. Raja Stores’ (supra)vl. Raja Stores’ (supra). . We mayWe may

note that no other submissions have been canvased, although, in thenote that no other submissions have been canvased, although, in the

petition, various grounds are raised, including on merits.petition, various grounds are raised, including on merits.

Submissions of the Respondents Submissions of the Respondents :-:-

8. Mr.  Takke,  learned  AGP  for  respondents  nos.2  and  3,Mr.  Takke,  learned  AGP  for  respondents  nos.2  and  3,

submitted that the audit  is  proposed to be conducted for the periodsubmitted that the audit  is  proposed to be conducted for the period
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when  the  petitioner  was  a  registered  person  and,  therefore,  thewhen  the  petitioner  was  a  registered  person  and,  therefore,  the

authority has exercised its jurisdiction correctly in accordance with theauthority has exercised its jurisdiction correctly in accordance with the

provisions of Section 65 of the SGST Act. It is his submission that evenprovisions of Section 65 of the SGST Act. It is his submission that even

if the registration is cancelled, such a person is liable for tax or otherif the registration is cancelled, such a person is liable for tax or other

dues determined before or after the date of cancellation as per Sectiondues determined before or after the date of cancellation as per Section

29(3) of  the  SGST Act.  It  is  his  submission that the decision of  the29(3) of  the  SGST Act.  It  is  his  submission that the decision of  the

Madras High Court does not apply to the facts of the present case. Mr.Madras High Court does not apply to the facts of the present case. Mr.

Takke  submitted  that  the  preliminary  enquiries  of  the  audit  haveTakke  submitted  that  the  preliminary  enquiries  of  the  audit  have

already been completed, and there are prima facie findings of tax duesalready been completed, and there are prima facie findings of tax dues

in the report. Therefore, the present petition may be dismissed.in the report. Therefore, the present petition may be dismissed.  

9. We have  heard  learned  counsel  for  the  petitioner  and  theWe have  heard  learned  counsel  for  the  petitioner  and  the

respondents. The short issue posed for our consideration is whether therespondents. The short issue posed for our consideration is whether the

provisions of Section 65 of the SGST Act dealing with audit would applyprovisions of Section 65 of the SGST Act dealing with audit would apply

to a person who was registered under the CGST Act for the period forto a person who was registered under the CGST Act for the period for

which an audit is ordered but who ceases to be registered on the datewhich an audit is ordered but who ceases to be registered on the date

the audit is ordered ?the audit is ordered ?

Analysis & ConclusionsAnalysis & Conclusions:-:-

10. Before we devolve upon our reasoning, it is apt to reproduceBefore we devolve upon our reasoning, it is apt to reproduce

the relevant provisions of Section 2(13), Section 2(94), Section 29(3)the relevant provisions of Section 2(13), Section 2(94), Section 29(3)

and Section 65 of the SGST Act and Rule 101 of the SGST Rules.and Section 65 of the SGST Act and Rule 101 of the SGST Rules.
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DefinitionsDefinitions

“  2.  (13)  “  2.  (13)  “audit”  means  the  examination  of  records,  returns  and  other“audit”  means  the  examination  of  records,  returns  and  other
documents maintained or furnished by the registered person under this Actdocuments maintained or furnished by the registered person under this Act
or the rules made thereunder or under any other law for the time being inor the rules made thereunder or under any other law for the time being in
force  to  verify  the  correctness  of  turnover  declared,  taxes  paid,  refundforce  to  verify  the  correctness  of  turnover  declared,  taxes  paid,  refund
claimed and input tax credit availed, and to assess his compliance with theclaimed and input tax credit availed, and to assess his compliance with the
provisions of this Act or the rules made thereunder;provisions of this Act or the rules made thereunder;

2. (94)2. (94) "registered person" means a person who is registered under section 25 "registered person" means a person who is registered under section 25
but does not include a person having a Unique Identity Number;but does not include a person having a Unique Identity Number;

Cancellation or suspension of registrationCancellation or suspension of registration

29.29. (1)……………. (1)…………….

(2)………………..(2)………………..

(3) The cancellation of  registration under this section shall  not affect  the(3) The cancellation of  registration under this section shall  not affect  the
liability of the person to pay tax and other dues under this Act or to dischargeliability of the person to pay tax and other dues under this Act or to discharge
any obligation under this Act or the rules made thereunder for any periodany obligation under this Act or the rules made thereunder for any period
prior to the date of cancellation whether or not such tax and other dues areprior to the date of cancellation whether or not such tax and other dues are
determined before or after the date of cancellation.determined before or after the date of cancellation.

(4) ……………..(4) ……………..

(5)……………..(5)……………..

(6)……………..(6)……………..

Audit by tax authoritiesAudit by tax authorities

65.  65.  (1) The Commissioner or any officer authorised by him, by way of a(1) The Commissioner or any officer authorised by him, by way of a
general or a specific order, may undertake audit of any registered person forgeneral or a specific order, may undertake audit of any registered person for
such period, at such frequency and in such manner as may be prescribed.such period, at such frequency and in such manner as may be prescribed.

(2) The officers referred to in sub-section (1) may conduct audit at the place(2) The officers referred to in sub-section (1) may conduct audit at the place
of business of the registered person or in their office.of business of the registered person or in their office.

(3) The registered person shall be informed by way of a notice not less than(3) The registered person shall be informed by way of a notice not less than
fifteen working days prior to the conduct of audit in such manner as may befifteen working days prior to the conduct of audit in such manner as may be
prescribed.prescribed.

(4) The audit under sub-section (1) shall be completed within a period of(4) The audit under sub-section (1) shall be completed within a period of
three months from the date of commencement of the audit :three months from the date of commencement of the audit :

Provided that where the Commissioner is satisfied that audit in respect ofProvided that where the Commissioner is satisfied that audit in respect of
such registered person cannot be completed within three months, he may, forsuch registered person cannot be completed within three months, he may, for
the reasons to be recorded in writing, extend the period by a further periodthe reasons to be recorded in writing, extend the period by a further period
not exceeding six months.not exceeding six months.

Explanation.—For  the  purposes  of  this  sub-section,  the  expressionExplanation.—For  the  purposes  of  this  sub-section,  the  expression
"commencement  of  audit"  shall  mean the date  on which  the records  and"commencement  of  audit"  shall  mean the date  on which  the records  and
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other documents, called for by the tax authorities, are made available by theother documents, called for by the tax authorities, are made available by the
registered person or the actual institution of audit at the place of business,registered person or the actual institution of audit at the place of business,
whichever is later.whichever is later.

(5)  During  the  course  of  audit,  the  authorised  officer  may  require  the(5)  During  the  course  of  audit,  the  authorised  officer  may  require  the
registered person,—registered person,—

(i)(i)   to afford him the necessary facility to verify the books of account orto afford him the necessary facility to verify the books of account or
other documents as he may require ;other documents as he may require ;

(ii)(ii)   to furnish such information as he may require and render assistanceto furnish such information as he may require and render assistance
for timely completion of the audit.for timely completion of the audit.

(6) On conclusion of audit, the proper officer shall, within thirty days, inform(6) On conclusion of audit, the proper officer shall, within thirty days, inform
the registered person,  whose  records  are  audited,  about  the  findings,  histhe  registered person,  whose  records  are  audited,  about  the  findings,  his
rights and obligations and the reasons for such findings.rights and obligations and the reasons for such findings.

(7) Where the audit conducted under sub-section (1) results in detection of(7) Where the audit conducted under sub-section (1) results in detection of
tax  not  paid  or  short  paid  or  erroneously  refunded,  or  input  tax  credittax  not  paid  or  short  paid  or  erroneously  refunded,  or  input  tax  credit
wrongly  availed  or  utilised,  the  proper  officer  may  initiate  action  underwrongly  availed  or  utilised,  the  proper  officer  may  initiate  action  under
section 73 or section 74.section 73 or section 74.””

“Rule 101. Audit- “Rule 101. Audit- (1) The period of audit to be conducted under sub-section(1) The period of audit to be conducted under sub-section
(1) of section 65 shall  be a financial year 1[or part  thereof] or multiples(1) of section 65 shall  be a financial year 1[or part  thereof] or multiples
thereof.thereof.

(2)  Where it  is  decided to undertake the  audit  of  a  registered person in(2) Where it  is  decided to undertake the  audit  of  a  registered person in
accordance with the provisions of section 65, the proper officer shall issue aaccordance with the provisions of section 65, the proper officer shall issue a
notice in FORM GST ADT-01 in accordance with the provisions of sub-sectionnotice in FORM GST ADT-01 in accordance with the provisions of sub-section
(3) of the said section.(3) of the said section.

(3) The proper officer authorised to conduct audit of the records and the(3) The proper officer authorised to conduct audit of the records and the
books of account of the registered person shall,  with the assistance of thebooks of account of the registered person shall,  with the assistance of the
team of officers and officials accompanying him, verify the documents on theteam of officers and officials accompanying him, verify the documents on the
basis  of  which  the  books  of  account  are maintained and the  returns  andbasis  of  which  the  books  of  account  are maintained and the  returns  and
statements  furnished under the provisions of  the Act  and the rules  madestatements  furnished under the provisions of  the Act  and the rules  made
thereunder,  the  correctness  of  the  turnover,  exemptions  and  deductionsthereunder,  the  correctness  of  the  turnover,  exemptions  and  deductions
claimed, the rate of tax applied in respect of the supply of goods or servicesclaimed, the rate of tax applied in respect of the supply of goods or services
or both, the input tax credit availed and utilised, refund claimed, and otheror both, the input tax credit availed and utilised, refund claimed, and other
relevant issues and record the observations in his audit notes.relevant issues and record the observations in his audit notes.

(4) The proper officer may inform the registered person of the discrepancies(4) The proper officer may inform the registered person of the discrepancies
noticed, if any, as observed in the audit and the said person may file his replynoticed, if any, as observed in the audit and the said person may file his reply
and  the  proper  officer  shall  finalise  the  findings  of  the  audit  after  dueand  the  proper  officer  shall  finalise  the  findings  of  the  audit  after  due
consideration of the reply furnished.consideration of the reply furnished.

(5) On conclusion of the audit, the proper officer shall inform the findings of(5) On conclusion of the audit, the proper officer shall inform the findings of
audit  to  the  registered  person  in  accordance  with  the  provisions  of  sub-audit  to  the  registered  person  in  accordance  with  the  provisions  of  sub-
section (6) of section 65 in FORM GST ADT-02.section (6) of section 65 in FORM GST ADT-02.

11. At the outset, we wish to state that in the petition's prayerAt the outset, we wish to state that in the petition's prayer

clause (a), Exhibit-A is dated 6 November 2023, whereas when we referclause (a), Exhibit-A is dated 6 November 2023, whereas when we refer
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to Exhibit-A, it is a notice dated 21 August 2024. Therefore, there is noto Exhibit-A, it is a notice dated 21 August 2024. Therefore, there is no

notice dated 6 November 2023 at Exhibit A, which is challenged in thenotice dated 6 November 2023 at Exhibit A, which is challenged in the

present petition.  This  creates  many problems for  the Court  in  cross-present petition.  This  creates  many problems for  the Court  in  cross-

verifying  the  exact  notice,  which  petitioner  is  challenging.  Theverifying  the  exact  notice,  which  petitioner  is  challenging.  The

draftsman ought to have taken extra precautions to ensure that suchdraftsman ought to have taken extra precautions to ensure that such

errors do not creep into the petition, which results in the judicious timeerrors do not creep into the petition, which results in the judicious time

being spent by the Court on finding correct challenge moreso when thebeing spent by the Court on finding correct challenge moreso when the

Court is hard-pressed for precious time. The counsel for the petitionerCourt is hard-pressed for precious time. The counsel for the petitioner

did not even point this out in the course of the hearing, and it is onlydid not even point this out in the course of the hearing, and it is only

when we studied  the  papers  while  dictating the  order  that  the  saidwhen we studied  the  papers  while  dictating the  order  that  the  said

discrepancy was noticed. We leave this issue at this stage and proceeddiscrepancy was noticed. We leave this issue at this stage and proceed

to analyse the provisions of the Act.to analyse the provisions of the Act.

12. Section 2 (94) of the SGST Act defines “registered person” toSection 2 (94) of the SGST Act defines “registered person” to

mean a person who is registered under Section 25 but does not includemean a person who is registered under Section 25 but does not include

a person having a Unique Identity Number. Admittedly, in the instanta person having a Unique Identity Number. Admittedly, in the instant

case,  the  petitioner  is  a  registered  person  under  Section  25  videcase,  the  petitioner  is  a  registered  person  under  Section  25  vide

certificate of registration dated 2 March 2019, but the said registrationcertificate of registration dated 2 March 2019, but the said registration

was  cancelled  at  the  petitioner’s  behest  on  2  May  2023.  The  saidwas  cancelled  at  the  petitioner’s  behest  on  2  May  2023.  The  said

definition excludes a person having a Unique Identity Number. If thedefinition excludes a person having a Unique Identity Number. If the

legislature intended to exclude a registered person whose registrationlegislature intended to exclude a registered person whose registration

has been cancelled from the ambit ofhas been cancelled from the ambit of Section 2(94), then same wouldsame would

have been expressly provided for. The fact that only a person having ahave been expressly provided for. The fact that only a person having a
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Unique  Identity  Number  is  excluded  from  the  definition  of  theUnique  Identity  Number  is  excluded  from  the  definition  of  the

registered person would clearly show that for the purpose of the SGSTregistered person would clearly show that for the purpose of the SGST

Act, ‘registered person’ would include a person who at any point in timeAct, ‘registered person’ would include a person who at any point in time

was  granted  registration  certificate  though  subsequently  registrationwas  granted  registration  certificate  though  subsequently  registration

may have been cancelled.may have been cancelled.

13. Even  otherwise,  the  definition  clause  has  to  be  readEven  otherwise,  the  definition  clause  has  to  be  read

contextually, as provided in Section 2 itself. Therefore, in our view, thecontextually, as provided in Section 2 itself. Therefore, in our view, the

phrase ‘registered person’ for the purpose of Section 65 of the SGST Actphrase ‘registered person’ for the purpose of Section 65 of the SGST Act

and on  a  holistic  reading  of  all  the  connected  provisions  which  weand on  a  holistic  reading  of  all  the  connected  provisions  which  we

advert hereinafter, it would mean a person who was registered at someadvert hereinafter, it would mean a person who was registered at some

point  of  time  under  the  GST  Act  even  though,  subsequently,  suchpoint  of  time  under  the  GST  Act  even  though,  subsequently,  such

registration  has  been  cancelled.  Therefore,  the  contention  of  theregistration  has  been  cancelled.  Therefore,  the  contention  of  the

petitioner  that  for  the  purpose  of  Section  65  of  the  SGST  Act,  apetitioner  that  for  the  purpose  of  Section  65  of  the  SGST  Act,  a

registered person would not include a person whose registration hasregistered person would not include a person whose registration has

been cancelled is misconceived. been cancelled is misconceived. 

14. Section  2(13)  defines  “audit”  to  mean  the  examination  ofSection  2(13)  defines  “audit”  to  mean  the  examination  of

records,  returns  and  other  documents  maintained  or  records,  returns  and  other  documents  maintained  or  furnishedfurnished by  a by  a

registered person under this Act or Rules or under  registered person under this Act or Rules or under  any other laws  any other laws  forfor

the time being in force, for the purpose of verifying the correctness ofthe time being in force, for the purpose of verifying the correctness of

turnover turnover declareddeclared, tax paid, refund claimed and , tax paid, refund claimed and input tax credit availedinput tax credit availed

and to assess his compliance with the provisions of this Act or the Rulesand to assess his compliance with the provisions of this Act or the Rules

made thereunder. Most of the phrases use the past tense, implying thatmade thereunder. Most of the phrases use the past tense, implying that
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an  audit  is  concerned  chiefly  with  the  documents  maintained  oran  audit  is  concerned  chiefly  with  the  documents  maintained  or

furnished,  turnover  declared,  input  tax  credit  already  availed,  etc..furnished,  turnover  declared,  input  tax  credit  already  availed,  etc..

Therefore,  it  gives  an indication of  verification of  records  filed by aTherefore,  it  gives  an indication of  verification of  records  filed by a

registered  person  in  past  though  subsequently  he  has  de-registeredregistered  person  in  past  though  subsequently  he  has  de-registered

himself.himself.

15. Even  otherwise,  an  audit  is  always  a  post-mortem  of  aEven  otherwise,  an  audit  is  always  a  post-mortem  of  a

particular  event  or  thing  that  happened  in  the  past.  An  auditparticular  event  or  thing  that  happened  in  the  past.  An  audit

contemplated under Section 65 is not a concurrent audit but an auditcontemplated under Section 65 is not a concurrent audit but an audit

after  the  event.  Therefore,  the  phrase  after  the  event.  Therefore,  the  phrase  ‘at  such frequency’‘at  such frequency’ in  Section in  Section

65(1) would not mean that an audit should be conducted concurrently65(1) would not mean that an audit should be conducted concurrently

or regularly, but it  is  at the judicious and objective discretion of theor regularly, but it  is  at the judicious and objective discretion of the

Commissioner who authorises the audit to be conducted.Commissioner who authorises the audit to be conducted.

16. Section 65(1) of the SGST Act must be read along with RuleSection 65(1) of the SGST Act must be read along with Rule

101  of  the  GST  Rules,  which  provides  that  the  audit  period  to  be101  of  the  GST  Rules,  which  provides  that  the  audit  period  to  be

conducted  under  Section  65(1)  shall  be  a  financial  year  or  a  partconducted  under  Section  65(1)  shall  be  a  financial  year  or  a  part

thereof  or  multiples  thereof.  The  phrase  thereof  or  multiples  thereof.  The  phrase  ‘for  such  period’‘for  such  period’ in  section in  section

65(1)  qualifies  the  phrase  ‘65(1)  qualifies  the  phrase  ‘registered  personregistered  person’  preceding  it,  and both’  preceding  it,  and both

these phrases read along with Rule 101(1), would mean that whether athese phrases read along with Rule 101(1), would mean that whether a

person  is  registered  or  not  is  to  be  examined  for  the  financialperson  is  registered  or  not  is  to  be  examined  for  the  financial

year/period  for  which  an  audit  is  conducted.  In  that  financialyear/period  for  which  an  audit  is  conducted.  In  that  financial

year/period, a person should be registered under the GST Act. In theyear/period, a person should be registered under the GST Act. In the

instant case, there is no dispute that the period for which an audit isinstant case, there is no dispute that the period for which an audit is
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conducted and ordered is the financial year 2020-21 when, admittedly,conducted and ordered is the financial year 2020-21 when, admittedly,

the petitioner was a registered person. the petitioner was a registered person. 

17. If  the  contention  of  the  petitioner  that  a  person  whoseIf  the  contention  of  the  petitioner  that  a  person  whose

registration is subsequently cancelled is not covered by the provisions ofregistration is subsequently cancelled is not covered by the provisions of

Section 65 is accepted, then the phrase Section 65 is accepted, then the phrase ‘registered person’‘registered person’ read with the read with the

words  ‘words  ‘for  such  periodfor  such  period’  and  Rule  101(1)  would  become  redundant’  and  Rule  101(1)  would  become  redundant

because for the financial year/period for which an audit is authorised,because for the financial year/period for which an audit is authorised,

although a person is  registered,  accepting the petitioner's  contentionalthough a person is  registered,  accepting the petitioner's  contention

would  mean  that  even  for  such  a  period  for  which  an  audit  iswould  mean  that  even  for  such  a  period  for  which  an  audit  is

conducted, a person registered for that year would have to be treated asconducted, a person registered for that year would have to be treated as

an  unregistered  person.  In  our  view,  such  a  contention  cannot  bean  unregistered  person.  In  our  view,  such  a  contention  cannot  be

accepted and is misconceived. Neither the text nor the context supportsaccepted and is misconceived. Neither the text nor the context supports

such an interpretation or construction.such an interpretation or construction.

18. Section  65(2)  of  the  SGST Act  provides  for  conducting anSection  65(2)  of  the  SGST Act  provides  for  conducting an

audit at the place of business of the registered person. However, thisaudit at the place of business of the registered person. However, this

sub-section  of  conducting  an  audit  at  the  place  of  business  issub-section  of  conducting  an  audit  at  the  place  of  business  is

discretionary since the phrase ‘discretionary since the phrase ‘maymay’ is used to qualify the audit venue.’ is used to qualify the audit venue.

In the case of a person who has subsequently de-registered himself, anIn the case of a person who has subsequently de-registered himself, an

audit can be conducted at the place of the tax authorities. In the instantaudit can be conducted at the place of the tax authorities. In the instant

case, the notice under challenge, which is in accordance with Form ADT-case, the notice under challenge, which is in accordance with Form ADT-

01, specifies the respondents' place for conducting the audit. Therefore,01, specifies the respondents' place for conducting the audit. Therefore,

to suggest that in the case of an unregistered person, an audit cannot beto suggest that in the case of an unregistered person, an audit cannot be
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conducted at the place of business, and consequently the provisions ofconducted at the place of business, and consequently the provisions of

Section 65 are not applicable is also not acceptable.Section 65 are not applicable is also not acceptable.

19. The  objective  of  Section  65  of  the  SGST  Act  and  moreThe  objective  of  Section  65  of  the  SGST  Act  and  more

particularly Section 65(7) of the SGST Act for conducting the audit byparticularly Section 65(7) of the SGST Act for conducting the audit by

tax  authorities  is  to  come  to  a  prima  facie  conclusion,  after  givingtax  authorities  is  to  come  to  a  prima  facie  conclusion,  after  giving

sufficient opportunity to the noticee, about whether tax has not beensufficient opportunity to the noticee, about whether tax has not been

paid or has been short-paid or erroneously refunded or input tax creditpaid or has been short-paid or erroneously refunded or input tax credit

has been wrongly availed or utilised. If the same is detected, the properhas been wrongly availed or utilised. If the same is detected, the proper

officer may initiate action under Section 73 or Section 74 of the SGSTofficer may initiate action under Section 73 or Section 74 of the SGST

Act. Section 65 is in aid for initiating proceedings under Section 73 orAct. Section 65 is in aid for initiating proceedings under Section 73 or

Section  74  for  recovery  of  tax  short-paid,  not  paid,  erroneouslySection  74  for  recovery  of  tax  short-paid,  not  paid,  erroneously

refunded, or input tax credit wrongly availed or utilised.refunded, or input tax credit wrongly availed or utilised.

20. Mr  Raichandani  submitted  that  the  Respondents  are  notMr  Raichandani  submitted  that  the  Respondents  are  not

powerless in such matters because they could legitimately invoke thepowerless in such matters because they could legitimately invoke the

provisions of Sections 73 and/or 74 of the SGST Act. If this is so, thenprovisions of Sections 73 and/or 74 of the SGST Act. If this is so, then

we see no bar, statutory or otherwise, to conducting an audit, which iswe see no bar, statutory or otherwise, to conducting an audit, which is

only in aid only in aid of initiating proceedings under Section 73 or Section 74 of

the  SGST  Act.  If,  after  the  audit,  the  respondents  detect  no

circumstances warranting the initiation of recovery proceedings under

sections 73 or 74 of the GST Act, parties would be better positioned.
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21. Section 29(3) of the SGST Act provides that the cancellationSection 29(3) of the SGST Act provides that the cancellation

of registration shall not affect the liability of a person to pay tax andof registration shall not affect the liability of a person to pay tax and

other dues under this Act, whether or not, such tax and other dues areother dues under this Act, whether or not, such tax and other dues are

determined determined before or after the date of cancellationbefore or after the date of cancellation . As observed by us. As observed by us

above, the provision of Section 65 is  in aid of initiating proceedingsabove, the provision of Section 65 is  in aid of initiating proceedings

under Section 73 or Section 74 for recovery of tax not paid, short paid,under Section 73 or Section 74 for recovery of tax not paid, short paid,

erroneously refunded, or input tax credit wrongly availed or utilised.erroneously refunded, or input tax credit wrongly availed or utilised.

Therefore, in our view on a conjoint reading of Section 29(3) read withTherefore, in our view on a conjoint reading of Section 29(3) read with

the scheme of Section 65 and with Sections 73 and 74 of the GST Act,the scheme of Section 65 and with Sections 73 and 74 of the GST Act,

the contention of the petitioner that the provision of Section 65 wouldthe contention of the petitioner that the provision of Section 65 would

not be applicable  in case of  a  person who has  de-registered himselfnot be applicable  in case of  a  person who has  de-registered himself

cannot  be  accepted.  The  recording  of  no  tax  payable  in  the  ordercannot  be  accepted.  The  recording  of  no  tax  payable  in  the  order

accepting de-registration does not mean no proceeding under Sectionsaccepting de-registration does not mean no proceeding under Sections

73 and 74 can be taken.73 and 74 can be taken.

22. The tax or other dues can be determined before or after theThe tax or other dues can be determined before or after the

date of cancellation. In the instant case, the preliminary findings of thedate of cancellation. In the instant case, the preliminary findings of the

audit as per its report dated 11 October 2024 is that the petitioner hasaudit as per its report dated 11 October 2024 is that the petitioner has

claimed  an  excess  input  tax  credit  of  Rs.3,60,44,378/-  which  isclaimed  an  excess  input  tax  credit  of  Rs.3,60,44,378/-  which  is

ineligible under the provisions of the Act. Furthermore, there is also aineligible under the provisions of the Act. Furthermore, there is also a

prima-facie  finding  that  in  the  absence  of  proper  documentationprima-facie  finding  that  in  the  absence  of  proper  documentation

reversal  of  input  tax  credit  (Rs.10,36,950/-  +  Rs.1,17,75,353/-  +reversal  of  input  tax  credit  (Rs.10,36,950/-  +  Rs.1,17,75,353/-  +

Rs.1,17,75,353/-) amounting to Rs.2,45,87,656/- is not in accordanceRs.1,17,75,353/-) amounting to Rs.2,45,87,656/- is not in accordance
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with the law. Preliminary audit reports also suggest short disclosure ofwith the law. Preliminary audit reports also suggest short disclosure of

other income, resulting in the short payment of tax. The preliminaryother income, resulting in the short payment of tax. The preliminary

audit report prima facie has found a total tax plus interest liability ofaudit report prima facie has found a total tax plus interest liability of

Rs.7,01,31,710/-  for  the  period  2020-21.  In  our  view,  the  petitionerRs.7,01,31,710/-  for  the  period  2020-21.  In  our  view,  the  petitioner

cannot escape non-facing audit proceedings in the light of these primacannot escape non-facing audit proceedings in the light of these prima

facie findings of the audit conducted by the authorities by taking a pleafacie findings of the audit conducted by the authorities by taking a plea

that since they have now been de-registered they are not covered by thethat since they have now been de-registered they are not covered by the

provisions of Section 65 of the SGST Act.provisions of Section 65 of the SGST Act.

23. Section 29(3) of the SGST also provides that cancellation ofSection 29(3) of the SGST also provides that cancellation of

registration shall not discharge such person of any obligation under theregistration shall not discharge such person of any obligation under the

SGST  Act  or  the  Rules.  Section  65(5)  provides  that  the  authorisedSGST  Act  or  the  Rules.  Section  65(5)  provides  that  the  authorised

officer may require the registered person to afford him the necessaryofficer may require the registered person to afford him the necessary

facility to verify the books of accounts or other documents and/or tofacility to verify the books of accounts or other documents and/or to

furnish such required information and render such assistance for thefurnish such required information and render such assistance for the

timely completion of the audit. There is an obligation cast on a persontimely completion of the audit. There is an obligation cast on a person

in whose case of audit is conducted to comply with the directions of thein whose case of audit is conducted to comply with the directions of the

tax  authorities  under  Section  65(5)  and  these  obligations  are  nottax  authorities  under  Section  65(5)  and  these  obligations  are  not

affected  even  if  registration  is  subsequently  cancelled.  This  is  madeaffected  even  if  registration  is  subsequently  cancelled.  This  is  made

clear  from the  provisions  of  Section  29(3)  of  the  SGST  Act.  If  theclear  from the  provisions  of  Section  29(3)  of  the  SGST  Act.  If  the

contention of the petitioner that because they are de-registered, theycontention of the petitioner that because they are de-registered, they

are not covered by the provisions of  Section 65 is  accepted,  then itare not covered by the provisions of  Section 65 is  accepted,  then it

would lead to  provisions of  Section 29(3)  dealing with discharge ofwould lead to  provisions of  Section 29(3)  dealing with discharge of
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obligation under the Act or the Rules redundant. It is a settled positionobligation under the Act or the Rules redundant. It is a settled position

that any interpretation that will make the Act's provisions redundant orthat any interpretation that will make the Act's provisions redundant or

nugatory cannot be accepted. Instead, we must adopt an interpretationnugatory cannot be accepted. Instead, we must adopt an interpretation

that gives meaning to all the provisions taken together, if necessary, bythat gives meaning to all the provisions taken together, if necessary, by

resorting to a harmonious constructionresorting to a harmonious construction

24. We  may  also  test  the  contention  of  the  petitioner  by  anWe  may  also  test  the  contention  of  the  petitioner  by  an

example. Let us say Mr A registers himself in year one and conductsexample. Let us say Mr A registers himself in year one and conducts

business for three years, and, in the fourth year, de-registers himself.business for three years, and, in the fourth year, de-registers himself.

During the first three years, he may not have paid the tax or short-paidDuring the first three years, he may not have paid the tax or short-paid

or availed wrong input tax credit or refund. If the tax authorities, beforeor availed wrong input tax credit or refund. If the tax authorities, before

initiating any proceedings under Section 73 or 74, want to ascertaininitiating any proceedings under Section 73 or 74, want to ascertain

whether any such thing has happened or not by conducting an audit forwhether any such thing has happened or not by conducting an audit for

the  first  three  years,  in  our  view,  there  is  nothing  erroneous  in  it.the  first  three  years,  in  our  view,  there  is  nothing  erroneous  in  it.

Certainly,  if  the interpretation of  the petitioner is  accepted,  then theCertainly,  if  the interpretation of  the petitioner is  accepted,  then the

revenue will not be able to ascertain whether in a particular given case,revenue will not be able to ascertain whether in a particular given case,

proceedings under Sections 73 and 74 for recovery of tax or other duesproceedings under Sections 73 and 74 for recovery of tax or other dues

can be initiated. In our view, such an absurd interpretation cannot becan be initiated. In our view, such an absurd interpretation cannot be

accepted, which is also in the teeth of all the provisions which we haveaccepted, which is also in the teeth of all the provisions which we have

analysed above. analysed above. 

25. It is also important to note that provisions of Section 65 of theIt is also important to note that provisions of Section 65 of the

SGST Act, read with Rule 101, give sufficient and adequate opportunitySGST Act, read with Rule 101, give sufficient and adequate opportunity

to a noticee to explain his case before any audit report is prepared. If anto a noticee to explain his case before any audit report is prepared. If an
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assessee has complied with all the provisions of the Act or Rules and hasassessee has complied with all the provisions of the Act or Rules and has

not defaulted in payment of tax or has not made short-payment of taxnot defaulted in payment of tax or has not made short-payment of tax

or has not wrongly availed input tax credit or refund, then in our view,or has not wrongly availed input tax credit or refund, then in our view,

there should not be any hesitation on the part of the noticee to make histhere should not be any hesitation on the part of the noticee to make his

submissions and come clear rather than to obstruct the audit proceedingsubmissions and come clear rather than to obstruct the audit proceeding

by taking the plea which is canvased before us. We disapprove of suchby taking the plea which is canvased before us. We disapprove of such

an approach by any assesee. In any event, this Court’s equitable andan approach by any assesee. In any event, this Court’s equitable and

discretionary jurisdiction cannot be invoked for such purposes.discretionary jurisdiction cannot be invoked for such purposes.

26. The  petitioner  has  heavily  relied  upon the  decision  of  theThe  petitioner  has  heavily  relied  upon the  decision  of  the

Single Judge of the Madras High Court in the case of Single Judge of the Madras High Court in the case of ‘‘TTvl. Raja Stores’vl. Raja Stores’

(supra).  In  our  view,  for  the  reasons  and  analysis  made  by  us(supra).  In  our  view,  for  the  reasons  and  analysis  made  by  us

hereinabove, we respectfully do not agree with the view taken therein.hereinabove, we respectfully do not agree with the view taken therein.

The said decision has not considered the provisions in Section 29(3)The said decision has not considered the provisions in Section 29(3)

and  Rule  101.  However,  the  decision  does  not  preclude  the  taxand  Rule  101.  However,  the  decision  does  not  preclude  the  tax

authorities  from initiating assessment  proceedings  under  Sections  73authorities  from initiating assessment  proceedings  under  Sections  73

and 74 of the Act. As we have discussed earlier, provisions of section 65and 74 of the Act. As we have discussed earlier, provisions of section 65

of the SGST Act and the scheme thereof are in aid of sections 73 andof the SGST Act and the scheme thereof are in aid of sections 73 and

74.  Therefore,  even on this  count,  we respectfully  disagree with the74.  Therefore,  even on this  count,  we respectfully  disagree with the

views expressed by the learned Single Judge of the Madras High Court.views expressed by the learned Single Judge of the Madras High Court.

27. In their preliminary audit findings dated 11 October 2024, theIn their preliminary audit findings dated 11 October 2024, the

respondents relied upon the Rajasthan High Court's decision in the caserespondents relied upon the Rajasthan High Court's decision in the case
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of of Ashoka Fabricast (P.) Ltd. vs. Union of India’Ashoka Fabricast (P.) Ltd. vs. Union of India’22. For the reasons given. For the reasons given

above,  we  agree  with  the  Rajasthan  High  Court’s  interpretation  ofabove,  we  agree  with  the  Rajasthan  High  Court’s  interpretation  of

Section 29(3) read with Section 65(1). However, the view taken by us isSection 29(3) read with Section 65(1). However, the view taken by us is

independent and without getting influenced by the decision cited at barindependent and without getting influenced by the decision cited at bar

but is based on our independent analysis of the Scheme of the Act.but is based on our independent analysis of the Scheme of the Act.

28. We  may  also  observe  that  Exhibit  ‘G’  is  a  notice  dated  6We  may  also  observe  that  Exhibit  ‘G’  is  a  notice  dated  6

November 2023 which in its reference gives audit period of 2020-21 butNovember 2023 which in its reference gives audit period of 2020-21 but

in  body  refers  to  2021-22.  If  it  is  2020-21  then  Exhibit-  ‘G’  is  notin  body  refers  to  2021-22.  If  it  is  2020-21  then  Exhibit-  ‘G’  is  not

challenged in prayer clause and if it is 2021-22 then even in that casechallenged in prayer clause and if it is 2021-22 then even in that case

there is no challenge. Therefore even on this account in the absence ofthere is no challenge. Therefore even on this account in the absence of

challenge of Exhibit-G, present petition is required to be dismissed.challenge of Exhibit-G, present petition is required to be dismissed.

29. To conclude, provisions of Section 65 of the SGST Act wouldTo conclude, provisions of Section 65 of the SGST Act would

be applicable for conducting the audit of a financial year when a personbe applicable for conducting the audit of a financial year when a person

was  registered,  although,  on  the  date  of  ordering  the  audit,  such  awas  registered,  although,  on  the  date  of  ordering  the  audit,  such  a

person ceases to be registered voluntarily or otherwise.person ceases to be registered voluntarily or otherwise.

30. For all the above reasons, this writ petition, challenging theFor all the above reasons, this writ petition, challenging the

impugned notice  dated  21  August  2024 (Exhibit-A)  and preliminaryimpugned notice  dated  21  August  2024 (Exhibit-A)  and preliminary

audit findings dated 11 October 2024 (Exhibit-B), is dismissed. audit findings dated 11 October 2024 (Exhibit-B), is dismissed. 

31. The rule is discharged The rule is discharged with no order regarding costs. 

(Jitendra S. Jain, J.) (M. S. Sonak, J.)

2 (2024) 162 taxmann.com 719 (Rajasthan)
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